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-rrar.her, !.* alleged OI.  i t .hat viol.at.ions were isossi.biv gpinq t o  
cj :: c u r . 

Among t.hs ohvious problem w i t h  t h i s  a l l e g a t i o n  was 
:-.hat .;iiet:e was an i t i s u f f i c i e n t  number of R.epublic:an Senators 
r-xrminy for reelect ion in 1996 t o  d e f e a t  z l o t u r e ,  aiid indeed 
:Lve of t.he f i f t e e r i  Republicans running for r e e l e c t i o n  a c t u a l l y  

a l i c i  McC:n;rl) . 
I,,. j, .,tf-id 6oy. cirj tur-e? (Senators R e r i n e t t ,  11' A m a t o ,  ';rass>..ey, Gregy, 

B u t  :?r? adkiition t o  this bas i c  non-sequi t .ur ,  the 

Is predic ted by t h e  cornp1.aint simply did not. occur .  
w.~;j.sint:. rest:s 01: a. fundament:al factual e r r o r :  t he  alleged 

F u r t h e r ,  tkc complaint did not riame Sen.ator  DlcC:onnell 
i s  a responden;: . h..' .:er, the staff u n i l a t . e r a l l y  and wit .hout  
s t a t u  f o r- y or r ecju 'i a t o ry a LI t ho r i t n (i&d Sen at; (x [vlc Coriri e 1.1. . As 
explained i.n iiiy l e t t e r  of Ailgust 1 0 ,  i998, t h e  C o r n m i s s i o r i  should 
r e c t i f y  t h i s  121 tr- vi res  a.ction and di.smiss Sen.ator McConnel1 
froru this rnarter bticause, amorAg o ther  reasons ,  t h e  Speech or  
Debate C l a u s e  o f  t h e  Ur!i.ted S t a t e s  Constitution pr0hih i t . s  t h e  
Comwission from i n q u i r i n g  i n t o  any Ser ia tor  * s p a r t i c i p a t i o n  i.n 
l e g i s l a t i v e  a c t i v i z y ,  and f : x c h e z ,  t1i.e Senatoz- d i d  not  
coc;rdi.iiate p o l i t i c . 2 1  ad.vertisements with any tobaccc? company 
r e p r e s e n t a t i v e s .  :?low that t h e  e l e c t i o n  i s  s v e ~ ,  t h e  C C J X I ~ ~ ~ S ~ O I I  
s iiou 1 d i rnme d 'L a t  e 1 y d i sn i s s t he comp 1.2 L 17 t w i t 11 re  spe c t t o S e  na t or  
i?cCor; i ie l l  - - aiiii indeed all respondents - -' fc . r  t!x additi.orial 
reason t h a z  the: potential. s i o l a r i o n s  c i t ed  by zhe compl.air:t 
;;imply did r i o t  oc 

1 II The Alleged Coordinated Advestising Campaign Did 
Not Occur. 





C.OVINGTON E BLlRLING 

T!ie  rJo!nplaint in t h i s  case a l leged p o t e n t i a l  
v i o l a t i o n s  of ' ;ection 4 4 2 )  of F K A ,  which makes i t  unlawful for 
=. corcor.ati.ori t o  rmke "conti-l.buTior;s" a s  defined i n  Secr.ion 
44Lb!b,) ( 2 ) .  :'he f a c t s  of the  I 9 9 8  el.ectior1 prec lude  any f i n d i n g  
( .>f  an i.n- kind "coi i t r ibu t ion"  in this case. 



COVINGTON h BURLING 

Seci.>:ld., a po!.i.tical advert isement  c i n n o t  he a n  in- -k ind  
it ~ . i l x i c  ion" uridr:?: FECA if it does riot. expl"f;sly ad7,iocate the 

->  ~ .;ct.ioii .. 07:. :lef.eat of a clear1.y I.der!t.i tied federa.1 candi.dare.  
Ii: xi. ~la.=sacku:;etts C i t - i zem f o r  L,i.fe, 'le7::l [ J .S .  2 3 8 ,  24.&49 
! 1 3 8 6 ;  , t k e  S~iprerni. Court ( 3 i E f i r i i t i v e l y  cons t rued  the t.erm 

13 i t x p n d i t u r c "  ir, S:.ctions 441b j rLd 4415 i b )  as rrreaning ornx=y a 
dishursement of zo rpora t e  "jEunC',s ~snc? fo r  cmimunications that 
m p r e s s l y  advocate t h e  e l e c t i o n  tor de fea t  of a c l e a r l y  
ident. if j .ed candidaie. '1 The A c t  L;self excludes from the 

o f  cont ribi.it ion any ~ccrpoi - i te  disbursement.s t h a t  do 
tu te  exp-zndltures:  Secciori 4 3 1  provi.des t h a t  :he r e m  

"cont.:cibutioii" clues not  inc lude  "any paymenc m a d e  o r  obligat.ior-i 
:incurred hy a co rpora t ion  . . . which, u n d e r  s e c t i o n  4 4 l b ( b t  cf 
this t i t : i e ,  would not  c o n s t i t u t e  an e x p e n i f i h z z  by such 
~aorporaLion.  'I  Accordingly,  only advert isements  con ta in ing  
express ad.vocacy cari cons t . i t u t e  in-.li.ind "con t . r ibu t ions .  I' As 
noted above, however-, t h e  Zew advert isements  t h a t  were p u b l i s h e d  
by t h e  c o b ~ c c o  cor.;panies i n  Sept.ember- did not expressly acivocat-e 
:he eir-c:tiori or- d e f e a t  of a clearly identified f e d e r a l  
c:andidar.e. Indeeci, none of t h e  September advert isements  o r  any 
, .., ;. 1 -.~.rie:r ad.rertisernerits ruf i  a f t e r  !:,he jline 1 7  c l o t u r e  \rote so much 
as ideni:; I f '  .Le d a ciindidare,  rnuch Less advocated h i s  elecrion OL- 
!rit?Eeat." Trace:. D F ? C . ,  7 7 .  

i * i  



C O V I N G T O N  & BURLING 1 

i3ecause i t  i s  now c l e a r  t h a t  t h e  p rospec t ive ,  
pot.entia1 violations hypot.hesized i n  t k ~ e  complaint n.ever 
occcrred, w e  respectful1.y r eques t  thar. tie Commission 
i!nmediat.ely find 110 ~-eason t o  be i ieve  R v i o l a t i o n  occurred, and 
i i i s n i i s s  t h e  complaint forthwit!;. 

1.3 e spe c t f u 1 1 y submit t. e d , 

; ,_,__ .,, . . The  tioncrable ScoCt E .  'Irho:aas ~ C'.liair:nar-i 
Tile I-ionorable D a r r y l  R. hicld., Vice Chairman 
'The FIonorable Lee Ann E l l l c c t  
'The %xiorable D a v i . 6  PI. Mason 
The Sonorable Oanny L. McDonald 
'The Honorable Karl Saridstrom 



BEFOP35 'ERE FED,DEW& ELECTIOH COMMISSION 

In re: Matter Unc3e.e Review 4766 

i ,  Evan 'Tracey, hereby  ::iecl.are as f o l i o w s :  

i. \.:y name is Eva:> TJ:a.:c:y. T 32: pr.e-icj.:;?+ (jf t.hc. 

cC>l gjCJ r a  1:. i !rlrl 

s pe !: i a L i 7. i. !;g i. i i  t 1 d c k i rig *i he n $2 .t: !I ;:e I qii a 1-1 :: i ir y , 1. ,c: a t. ion  , a rid 

c o s t  3 f  l:c.i:ktica? a d v ; ? r t . i s i n g  i i i  t he  !;op 75 med%a n a r k e t s  i.n t . h s  

U n 4 t e d  S t a t e s  ;~.ihici? compxi.se a C ?  c.f t e l e v i s i o n  v i e w e r  

11 ou s e Pic I.. d s ) . 

. .  

1 
L .  I a n d  my s t a f f  h a v e  u n d e r t a k e n  a c o m p r e h e n s i v e  

s 1.i r ii e y o f po l i t i. c a j. a d v e r t  i. s eme n t s d i s cu s s i ng 11 a t  i on a I. t o ba c co 

legis a t i o n  t h a c  w e r e  p a i d  f o r  by  P h i i i p  M o r r i s ,  I n c . ,  R J  

Reyno d s  ' i ' ~ b a c c o  Cc. , Brosm & W i l l i a m s o n  T o b a c c o  C o r p .  , 

L o r i l . l a r d  Tobacco  Co., or U n i t e d  S t a t - e s  Tobacco C o .  ("t-he 

tobacco company r e s p o n d e n t s " )  following t h e  S e n a t e ' s  J u n e  17  ~ 

i958, vote a g a i n s t  c l o t u r e  on S e n a t e  B i l l  N o .  1415 ,  more 

c r jmmoni .y  kncwn a s  t h e  " M c C a i n  B i i i .  '' 

3 .  My s u r v e y  c o n c l u d e d  t h a t  the t o b a c c o  company 

r e s p o n d e n t s  s p e n t  an  e s t i m a t e d  $ 6 , 5 6 9 , 1 3 7  i n  J u l y ,  $I . ,  1 3 8 , 6 6 9  in 

A u ( q u s t ,  a n d  $ 2 0 3 , 1 2 7  d u r i n g  t .he f i r s t  t h r e e  w e e k s  of Septeinber 

t o  purchase air time on cable and  s p o t  market .  t e l e v i s i o n  a c r o s s  
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t h e  =.:~ver-tiserr.ents :so much as mentioned a federai c.andida.;e b y  

name, much less a d v x a t e c ?  tiis o r  her iii.e(:tiori or d e f e a t .  The 

,._ ..- Lpts o f  a.i.i of t n e s e  atlvertiseni.-nts are attached as E x h i b i t  6 

t ::# t h .i s Dec 2. a r a t  i o n  . 



Television A isements by the Tobacco Co Respondents 
7/1/98 to 7/31/88 

Y 

!$ i; , '7 8 8 N 

./ $216,225 

.,' .. 
Y 

... ';. i. .. .i 0 , >. 3 2. 



Tele.lrision y Respondents 
* i j 1 / 9 B  to 7/31/98 

'.I 1-3iBzC:m. 
-, :: . . . . . . . . .  . . . .  , . . .  :...;,. . . , ;  : >  , . .  . . . . . . . .  

. . . . .  . j  ... --, . , ~ ~  . . . .  ~ . . . . . . . . . . .  I: ,,., ......... . . . .  . . , ,  . !.!,,~:.,] . . . .  



Television A isements by the Tobacco Co Respondents 
7/1/98 to 7/31/98 

PHILADE.LxIA 
. .  , , . v i  

. . . . . . . . .  

SPOEWE. 
. . .  ... . , , B  : ' ,  . _  ,., ., ,-,,, . , ~  
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S u b t 0 t . d  for Markets  w/ incumbent Rep. Pena to r  r u n n i n g  for re-election who voted  
... .~ e.gainst  cloture: 

:I .; , 1; 6 1 , 
i ;  Subtotal f o r  Markets  w /  no IncuEhent Rep. Senator running for re-election or w/ incumbent 
:~' R e p .  Senator runni.ng f o r  re-electio voted for cl.oture: 

'i 5-7 -; 

.= 

s1,2i3i?,c,7: 

< , .; .i -.' ,.. . _TOTAL, : 
. .  

,~> 
. .~  . .  ... 

! _._ . .  .. 



Television P.dvertisements by t h e  Tabbacco Company Respondents 

?! i 

6 7  

4 I!! 1. , 4 



Television A :isements by the Tobacco Go y Respondents 
1 8/1/98 to 8/31/98 

4 4 : i . 5  362,807 Y 
,. .-. 
<! : 

~ Subtotal f o r  Markets  w/ incumbemt Rep .  Sena tor  running  f o r  r e - e l e c t i o n  who v o t e d  
,' aga ins t  c l o t u r e :  

2 r . C  :' 13 t: (1 I i 'L <> 
~ .. 

.I > 3 . .  .. . 
.. . :-. Subto ta l  f o r  M a r k e t s  w /  no incumbent R e p .  Sena to r  running for re-election or  w/ incumbent 
::. Rep. Sena to r  runniiig f o r  re-election who vo ted  f o r  c l o t u r e :  



TOBACCO RESOLUTION+ 

TOB/TC Person On the Stree 

C ~ ~ ~ ~ ~ ~ i ~ ~ :  TOB/TC Person On tne Street 1 o f 1  

LENGrH: 30 
I 

[Announcer]: Some in Cangrass are 
still pushing a big tax srsiaitlon on 
tobacco. What do Arn@aitans thlnk? 
[Man]: "Working people gat 

stuck paying ail the taxes." woman]: 
"I Ihhk'that Washington's answer to 
everything is new taxes." 

[3rd Won]: "Big i;4QV@I'nmttot and 
taxes are not the way Eo 00." [3rd 

much involvtrd in 
Woman]: "?he government Is too 

oppose I ~ E W  tobacco taxes. 

621'1 7/99 

milking that cash cow ORFI mora time." 
(2nd Woman]: "There's get ?o be some 
other way." 

Page i 



B 1: TOBACCO FESOLLtTlON+ 

T TOBlTC The Real Hero's 

C ~ ~ ~ E ~ ~ I ~ ~ :  TOB/TC T h s  Real Hero's 1 Q f X  

LENGTH: 20 

AOOSH62K.ESB 

and their tax dofiat's have given us the 
heroes of the American economy: 
men an6 women a ~ r o ~ i s  this country 

Thsir sacrtfices brought our economy 
uack 

- 
first budyot surplus in almost thirty 
gears, 

$500 billion In now $obacca taxes. 
- 

Americans B brsak? Cont;act 

your member of Congress. Tell them 
to oppose new tobacco taxes. 



n 

?OBACCG RESOLIJT!ON+ 

T TOR!TC nii!iiori agains! 15 

COMMERCIAL: TOB/TC i?iil!ioii against 15 1 of 1 

LENGTI-I: 15 

Washington’s tobacco legislation. 
What’s in it for you? Half a trillion 

dollars in new tares. new spending, 
cigarettes 

by millions of hard working 
Arr,e:icans. 

021’1 7/99 

. .  
market. No wonder it’s opposed 

Page 1 



B TOBACCO RESOLUTION+ 

T TOBRC When \Will Working 

~ ~ ~ ~ ~ ~ ~ ~ ~ A L :  TQBKC When Wili Working Penp!e I of 1 

LENGTH: 30 

. .  . .  . . .  
. .  
.. . 

, ~ . .  . .  . .  . .. ~. 

-. 

still think blg govdPrnmana and lane 

A00515SJ.ESB 

and spend pielfcies am the way to go. 
Some members of Cunyress want PO 
raise billions at dollars 

I ! .=.: 
.. 
....~. , .  

people in this country get a break? 
They paid the taxes that brou5ht our 
economy back giving u5 a projected 

.~. 
. .  . .  -. 

... .. 

from higher tobacco tams on hard 
working Arnarbcans. Tbay want to 
expand the power 

" 
and Pall thorn where you stand. 

Page i 



TOBACCO RESOLUTION+ 

TQE/TC Person On the Street 
~ 

~ ~ Q ~ ~ ~ ~ ~ i A ~ :  7QBrTC Person On the Street '1 of 1 

LENGTH: 30 

AOOSEYNC.ESB 
I 
i 
~ 

! 

. .  

.. . 

.~ . 
. . ~  . .~ 
. .. 

-. . 

'.. . 

- [Man$ "Warking people get 

still pushing a big tax solution on 
tobscco: What do Americans think? 

Woman]: "The governman8 is too 
much involved in 

oppose new tobacco taxes. 

02/17/99 

milking that cash cow one moIo time." 
[Znd Wamenl: "Thwe's got to be same 
other way."' 

they goJng to got thw massage? I 
don't know," [Announcer]: Contac? 
your member of Congress. Tell them 
to 

6 

Page 1 

~~ 
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AOOSFX3Y.ESB 

are always telling u5 that they are 
against taxa5 and 

are talking about doesn’t maka-any 
sense. 

Congress and telZ thorn to appnas new 
tobacco taxes. 

02/17/99 

a 

Page ’i 



R 1: TOBACCO RESO;. UTI ON 4- 

T TOBITC A! Election Time (m 

COMMIERCIAI-: SOBKC At Election Tirric (mal?) 

LENGTH: 30 

At election time, politicians are always 
telling us they are against taxes and 
for the 

working people. How they tiaye a 
chance to prove it before the Congress nro talking about 

doesn't make any scnso. How does 
morc than half a trillton dollar tax 
iiicrense on 

the working people stcip kids %on1 
smoking. it's just mare taxes frorn 

big govomrnent. I'm going to 
remeitiber this fall what the politicians 
do this summer." 

[Announcer! Contact your member of 
Congress and tell thorn to oppose nerv 
tobacco taxes. 

0211 7/99 Page 1 



are piling big presents under the tax 
tree. New spending on pat 

. -  
Tax cuts new government bureaucracy. Vos 

it is the season or' giving In 
Washington. Rut remember It is your 

and tell thom you oppose the McCain 
tobacco tax. 

0211 7199 

Campaign Media I$~alysis Group 
753-683-71 10 

www.cmagaraslts.com 



Washington-from taxing and 
spending. Recently, herd working 
Americans 

02117199 

said no to E86Q hitlion in 
new tobacco taxes and huge new 
federal spending, but the battle isn't 
over. Same in Washington 

massiv~~ new taxes and spending 
aren't the answer. Gnnkact your 
member at Congress, tell thorn to 

Page a 



TOBACCO RESOL.IJTION+ 

TOBITC GOP ag-oins? taxes 

COWIM,ER@iAL: TOBlTC GOP against taxes 1 of 1 

i x k c n i :  30 

[Announcer:] Two years ago 
Washington said it would cut youth 
tobacco use in half without a p:nny in 
new taxes. Now Washington is voting 
tG 

tobacco taxes paid mostly by 
American's earning loss than 

about kids but a leading tobacco 
opponent admits that 

"the ZhinQ that is driving us now is the 
hunger fur money." Republicans 

used to be against taxes. Derriocrats 
fer working people. What happened? 

Contact YOU Senators now and tell 
them you oppose the McCain 'Tobac.co 
Tax. 

0211 7/99 



TOBACCO RESOL~JTIOPJ+ 

TDBEC Tnr Real Hero's 

COMMERCIAL: TDBTTC The Real Hero's 1 o f2  

LENwW: 20 

heroas af tho American economy: 
men and woman across this country 

But ov5n with the $1.8 trililon surplus 
some 

who work hard for thslr faamiiieu. 
Their sscrlRces brough: our economy 
hack 

and their tax dollars tiave given us ?!?e 
first budget t ~ r p l u s  in alrnast thirty 
years. 

in Washington still want mora than 
$500 billion in new tobacco taxes. 



foil over in Wmfpington bacausa hard 
working 

people are already trying to 

people and agalnsta new tobacco tax 
bill. 

Campaign Media i$raaiysis Group 

w?~~s/.cn~a~trsctas.Eom 
703-683-71 10 

Page 1 



5R TOBACCO RESOLUTION+ 

T:T TOEVTC miilioii against 15 

COMMERClkL: TOBirC mitlicx aoainsl 15 1 oi 1 

LEhIGT'H: 15 

'Wz~Cl;r.ytoi~'s !ohacco legislation. dollars in nnv/ :axas, :IWI spending. at 5 dollars 3 pack, creating a black 
What's in it for you? Half a trillion cigarettes 

1 

by rni!lions of hard working 
Ame:icans. 

0211 7199 

1- 

market. No worrdor it's opposed 

Page 1 



[Announcer]: Ylhen will wo:king 
peoplr? in this country got a break? 
They paid ?tie :axes that brought out 
economy back giving us a projected 

lrorn hiqhor tobacco faxes on hard 
working Amoiicans. They want to 
expand thi: power 

Contact your mambo: of Conyoss 
and !ell them where you stand 

- 
Still think big govornmoiit and  ti%c 

of gowinrnent aywcies, hire new 
bureaucrats. and spunc! billions of :ax 
dollars 

and spend policies are tho way to go. 
Sonie mornbers of Congress want to 
raiso billions of dollars 

now programs. Isn‘t i t  time to put 
working pooplo first f o i  a chango? 

Page 1 


